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Major Complications:
The TPP and Canadian
Health Care

Introduction

With refreshing clarity, the prime minister’s mandate letter to the new health
minister states the government’s “overarching goal will be to strengthen our
publicly-funded universal health care system and ensure that it adapts to
new challenges.” The purpose of this paper is to review the potential im-
pacts of the Trans-Pacific Partnership Trade Agreement (TPP), negotiated
by the previous Conservative government, on this objective and the Can-
adian health care system overall.

Negotiations on the TPP, a major trade and investment treaty, concluded
in October 2015 and the 12 participating countries, including Canada, are ex-
pected to sign the deal in February 2016.2 The TPP will only come into force
when ratified by at least six TPP signatories representing 85% or more of the
GDP of the proposed trading bloc. As even its proponents admit, the agree-
ment would have only a marginal impact on actual trade volumes and eco-
nomic growth.? But its 30 chapters and thousands of pages of rules would
place many new constraints on government policy in areas not strictly re-
lated to trade, including public health.
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While Canada’s public health care system is partially shielded from the
commercializing pressures of the TPP, the overarching impacts of the pro-
posed treaty would be to weaken our public health care system, undermine
health regulation, and obstruct efforts to renew and expand public health
care in the face of new challenges.

Canadians already pay too much for prescription drugs and the TPP
would worsen this situation by extending patents and impeding cost-saving
measures. Research clearly shows that extending monopoly protection and
boosting brand-name drug company profits in hopes of generating higher
levels of research and development (R&D), and more innovative medicines,
has been a failure. The TPP would burden the Canadian health care system
with higher drug costs while frustrating efforts to find a better balance be-
tween needed innovation and the affordability of medicines.

The TPP includes strong foreign investor protections and a highly con-
troversial investor—state dispute settlement (ISDS) mechanism. The paper
will discuss how entrenching and expanding ISDS through the TPP would
threaten stronger public health regulation and make preserving and ex-
tending our publicly funded, universal health care system — for example
through publicly insured pharmacare — more difficult and costly. The bene-
fits and limitations of the TPP’s novel carve-out for tobacco control meas-
ures will be assessed.

The paper will also review a range of other TPP provisions governing
cross-border trade in services, temporary entry of professionals, and gov-
ernment procurement. In most of these areas, the new impacts of the TPP
on the Canadian health care system would be minimal or in line with exist-
ing trade and investment treaty obligations. But even in these sectors, flaws
found in previous trade and investment agreements are repeated, while
some specific new aspects are raising concerns.

The TPP and Drug Costs

Without doubt, the TPP’s single biggest direct impact on the Canadian health
care system would be to increase drug costs as a result of extending pat-
ents. Canada already has an industry-friendly system of intellectual prop-
erty protection for pharmaceutical patent holders. This is reflected in the
high prices Canadians pay for prescription drugs.

Per capita, drug costs in Canada are the fourth highest among countries
in the Organization for Economic Co-operation and Development (OECD).“
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FIGURE 1 R&D Spending vs. Drug Costs in Canada
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Sources The Patented Medicine Prices Review Board, “Table 16: Total R&D Expenditures and R&D-to-Sales Ratios of Reporting Companies, 1988-2014,” Patented Medicine
Prices Review Board Annual Report 2014 (Ottawa: Patented Medicine Prices Review Board, 2014): p. 44, http://www.pmprb-cepmb.gc.ca/view.asp?ccid=1217. Canadian In-
stitute for Health Information, “Table G.14.1: Expenditure on Drugs by Type, by Source of Finance, Canada, 1985 to 2015,” National Health Expenditure Trends, 1975 to 2015:

Complete data tables (Ottawa: Canadian Institute for Health Information, 2015), https://www.cihi.ca/sites/default/files/document/nhex_2015_datatables_en.zip.

According to the latest OECD data, Canadians pay an average of US$713 an-
nually for pharmaceuticals, significantly higher than the OECD average of
US$515.5

The TPP will further increase these costs by requiring the federal govern-
ment to extend the term of patents to account for supposed regulatory de-
lays in approving drugs for sale. Specifically with respect to patented drugs,
TPP parties must “make available an adjustment* of the patent term to com-
pensate the patent owner for unreasonable curtailment of the effective pat-
ent term as a result of the marketing approval process.”®

The TPP does not specify precisely how countries must meet this obli-
gation, leaving individual countries some flexibility to define their own pat-
ent term restoration systems. Canadian officials have indicated the federal
government will meet this obligation through the so-called sui generis pat-
ent extension system required by the signed, but not yet ratified, Canada-
European Union Comprehensive Economic and Trade Agreement (CETA).

It should be stressed that when the previous federal government insisted
the TPP would require no changes to Canada’s existing intellectual property
regime for drugs, it was already including the future changes Canada would
have to make to comply with the CETA. The pact with the EU, signed more
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than a year ago, is currently stalled over strong public opposition in Europe
to its inclusion of an ISDS process. By agreeing to the TPP system of patent
term restoration, the federal government concedes that our drug costs will
rise, whether the CETA goes ahead or not.

The TPP and CETA requirements for patent term restoration are roughly
equivalent.” Under its proposed sui generis approach, Canada plans to limit
the patent term adjustment to a maximum of two years. Carleton University
professor Marc-André Gagnon estimates that if the patent term restoration
system required by the TPP were implemented in Canada today it would in-
crease the average market exclusivity for patented drugs by 287 days.® By
further delaying the availability of cheaper generic medicines, this would
result in an annual cost increase of $636 million, or 5% of the annual cost
of patented drugs in Canada, beginning in 2023.°

Provinces have demanded compensation for the fiscal impacts of these
changes. Yet even if the new federal government were to abide by the vague
pledges of compensation made by the previous regime, it simply means
that Canadian taxpayers would pay at the federal rather than the provin-
cial level in order to boost the profits of the brand-name pharmaceutical in-
dustry. People paying for their drugs out of pocket or through private insur-
ance will be hit twice — through higher drug costs and an increase in their
federal taxes (or reduced public services).

Despite claims to the contrary by brand-name manufacturers, higher
drug costs are unlikely to be offset by increased R&D expenditures in Can-
ada. Since 2003, Canadian brand-name manufacturers have consistently
failed to meet previous pledges to invest 10% of their sales revenues in re-
searching and developing new products. According to the latest data from
the Patented Medicine Prices Review Board (PMPRB), the R&D-to-sales ratio
of the brand-name pharmaceutical industry fell to 5% in 2014. This is its low-
est level since the PMPRB began collecting data in 1988.%°

In fact, data collected by the PMPRB totally dispels the argument that
providing stronger patent protection will spur higher pharmaceutical in-
vestment in Canada. The PMPRB report notes that several comparable OECD
countries, “which have patented drug prices that are, on average, substan-
tially less than prices in Canada, have achieved R&D-to-sales ratios well
above those in Canada.” Furthermore, it observes, “[a]lthough price levels
are often cited as an important policy lever for attracting R&D, the data has
not supported this link domestically or internationally.”"

The most recent PMPRB annual report emphasizes that the patent res-
toration system envisaged under the CETA: “will require amendments to the
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Patent Act to provide pharmaceutical patentees with up to two years of addi-
tional market exclusivity. Such a change would come at a time of high drug
prices and record low R&D, causing some to question the effectiveness of
the PMPRB and whether a policy balance conceived over 25 years ago con-
tinues to serve its intended purpose.”?

Even in the U.S., which has led the charge for more industry-friendly
patent protection in the TPP, there is outrage over a tax-avoiding merger be-
tween the U.S.-based multinational Pfizer and the smaller European firm
Allergan.B By shifting its headquarters to Ireland, Pfizer plans to garner a
windfall in profits by reducing its corporate income tax rate. With many ask-
ing why the U.S. government should champion the cause of a company that
refuses to accept its fair share of taxes, this aggressive maneuver could well
spill over into the congressional debate on the TPP.

In the developing world, access-to-medicine advocates such as Médecins
Sans Frontiéres/Doctors without Borders (MSF) have strongly decried the
adverse impacts of the TPP on drug costs and the affordability of life-sav-
ing medicines. MSF concludes that, “although the text has improved over
the initial demands, the TPP will still go down in history as the worst trade
agreement for access to medicines in developing countries.”* The group’s
continuing concerns include the TPP requirements for patent term restora-
tion, provisions that facilitate “ever-greening” (the practice of patenting new
uses or formulations to extend monopoly protection for drugs whose pat-
ents are about to expire) in developing countries, and the requirement for up
to eight years of data protection and market exclusivity for biologic drugs.

With the exception of the previously discussed patent term extensions,
such provisions are generally in line with Canada’s existing drug patent
regulations. But the hardships that would be inflicted on the poor, the sick,
and already strained public coffers in developing countries such as Viet-
nam and Malaysia are reason enough for Canadians to reject such “abu-
sive” intellectual property (IP) provisions.” What’s more, by establishing a
new high-water mark for corporate-friendly IP protections, the treaty sets a
terrible precedent for future agreements involving developing countries. By
accepting the TPP approach to intellectual property and pharmaceuticals,
the Canadian government would fail citizens in developing countries and
diminish its standing in the developing world.

Extended patent terms would clearly be the most directly harmful impact
of the TPP’s IP chapter. Accepting the patent extensions required by the TPP
would increase costs to consumers and patients at home and abroad, reward
broken promises by the brand-name pharmaceutical industry, perpetuate a
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failed approach to consumer protection and industrial policy, and diminish
Canada’s standing globally. The TPP could also have adverse effects on the
criteria that Canada uses to decide on drug safety and effectiveness, how it
approves or does not approve new drugs for marketing, post-market surveil-
lance and inspection, the listing of drugs on public formularies, and how
individual drugs are priced in the future. This broader range of issues is ex-
plored in detail in the companion CCPA study by Joel Lexchin.®

Investor Rights and Investor-State Dispute Settlement

The TPP investment chapter is essentially modelled on NAFTA’s chapter 11
and its modifications in subsequent U.S. bilateral investment treaties. There
are some minor interpretive glosses to the obligations on minimum stan-
dards of treatment, national treatment, and indirect expropriation that aim
to curb some of the most problematic interpretations of these provisions
by arbitral tribunals.” There is also a partial carve-out for tobacco control
measures, which will be discussed below.

But on the whole, the chapter heavily reflects the traditional U.S. ap-
proach of creating strong investor rights that apply to both established and
planned investments, with only minimal or weak exceptions for government
regulation in the text itself.®® This compels governments to rely on country-
specific reservations to protect vital public interest regulations and public
services, even in critical areas such as health.

The TPP also contains an investor—state dispute settlement (ISDS) mech-
anism that enables foreign investors to sue governments for violating the
treaty’s broadly worded investment protections. Such claims bypass the do-
mestic courts and are adjudicated by largely unaccountable arbitration tri-
bunals. While the tribunals cannot directly overturn a government meas-
ure, they can order financial compensation. Such monetary awards are fully
enforceable in the domestic courts of any TPP country.

Locking in Privatization and Impeding Medicare Expansion

A major concern about ISDS and TPP-style investor protections is that they
effectively lock in privatization. For example, once foreign investors become
established in a health sector previously insured or delivered exclusively
through the public system, investor—state compensation claims make it costly
to reverse course and return these services to the public health care system.
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A closely related concern is that ISDS interferes with the expansion of
public health insurance into areas currently insured by private providers.
The prospect of incurring potentially large compensation costs, determined
by a private tribunal outside the reach of domestic courts and legislature,
can chill the expansion of public health insurance into new areas such as
pharmacare. Investor—state litigation creates uncertainty and potential lia-
bilities for the taxpayer, and can tip the political balance in favour of foreign
commercial interests opposed to expanding a public health care system.

The TPP actually makes such claims more likely to succeed by allowing
financial services providers, such as health insurance companies, to launch
investor—state claims alleging violations of the minimum standards of treat-
ment obligations, something that is not permitted under existing Canadian
trade and investment agreements.” These provisions have been rightly criti-
cized as a “strikingly flexible catch-all standard,” allowing arbitrators to
impose their own preferences and prejudices in a dispute.? The minimum
standards of treatment obligation is the most frequently invoked by invest-
ors in investor—state arbitration claims.”

These are not abstract or hypothetical concerns. In Europe, foreign in-
vestors have used investment treaties to challenge reversals of privatization
in public health insurance systems. In at least two instances they succeeded.

In 1999, a Dutch-based insurance firm, Eureko, acquired a 30% stake
in Poland’s national health insurance provider. In 2001, the Polish finance
ministry announced it intended to issue more shares to private companies,
a move that would have allowed Eureko to acquire a majority stake. The
planned privatization generated considerable political controversy and was
subsequently cancelled by the Polish government. Eureko then sued Poland
under a Netherlands—Poland Bilateral Investment Treaty (BIT). In 2005, the
investor—state tribunal ruled two-to-one in Eureko’s favour, asserting the
cancelled shares offering violated investor protections in the BIT. The Polish
government eventually settled the dispute for an estimated US$1.6 billion.

Slovakia similarly experimented with health insurance privatization in
2006—-07. A newly elected government then took steps to reverse this policy.”
A Dutch holding company, Achmea, which owned an insurer that had en-
tered the Slovakian market, launched a pair of investor—state claims against
Slovakia under the Netherlands—Czechoslovakia BIT. In the first case, the
company was awarded 22.1 million euros ($33.5 million) after the tribunal
decided the regulatory requirement to reinvest profits in the health insur-
ance system (rather than transferring them as dividends to investors), and re-
strictions on the transfer of insurance portfolios, violated the fair and equit-
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able treatment (FET) provisions of the BIT. The Slovak government, even
though backed by the European Commission, was unsuccessful in having
that monetary award set aside in the European courts.=

A second, even more aggressive claim by the same investor attempted to
persuade a tribunal to take pre-emptive action against the Slovak govern-
ment to stop the establishment of a single-payer public health insurance
system. The Slovak government won that case, although the tribunal’s rul-
ing emphasized Achmea would be able to bring a claim for damages if the
government proceeds with a public health insurance plan that harm the
company’s investments.*

As discussed in the next section on cross-border trade in services, Can-
ada’s health reservations do not in any way protect against challenges under
the articles dealing with expropriation or minimum standards of treatment
(equivalent to the fair and equitable treatment provision in European BITs).
These TPP provisions apply with full force to the Canadian health care sys-
tem. An expansion of Canadian public health insurance or a reversal of fu-
ture privatization at any level of government would therefore be vulner-
able to investor claims similar to those experienced by Eastern European
governments.

The TPP not only fails to redress these serious flaws in the ISDS process,
it expands their application. By covering foreign investors from more coun-
tries (including Japan, which is home to approximately 2.5% of Canadian
foreign direct investment), the TPP significantly increases the likelihood
of future claims. If ratified in its current form, the TPP would also greatly
complicate future efforts to reform investment protections and ISDS, since
adjustments to the treaty would require reaching consensus among 12 gov-
ernments, a far more difficult undertaking than in NAFTA where three coun-
tries need to agree.

Public Health Regulation

The number of investor—state claims is burgeoning worldwide.? Increasing-
ly they involve challenges to public health regulation. Among the most no-
torious of these are cases brought by tobacco giant Phillip Morris against
plain packaging laws in Australia and health warnings on packages in Uru-
guay.” Canada is also the target in a high-profile investor—state challenge
by U.S. pharmaceutical firm Eli Lily, which is seeking $500 million for the
invalidation of two of its extended patents by the Canadian courts.
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The TPP investment chapter contains no general exception insulating
health regulatory measures from ISDS. This contrasts with other chapters
of the TPP, such as trade in services and trade in goods, where governments
can invoke a WTO-style general exception to defend measures necessary to
protect health that would otherwise be inconsistent with the TPP obliga-
tions.?® While such exceptions are difficult for governments to invoke suc-
cessfully, it is still alarming that the TPP chapter with the most powerful
provisions and the most intrusive dispute settlement mechanism should
lack such a basic safeguard.

Instead of an effective general exception, the investment chapter contains
a cynical article that masquerades as one. TPP Article 9.15 states, “Nothing
in this Chapter shall be construed to prevent a Party from adopting, main-
taining or enforcing any measure otherwise consistent with this Chapter that
it considers appropriate to ensure that investment activity in its territory is
undertaken in a manner sensitive to environmental, health or other regula-
tory objectives (emphasis added).” As many analysts have noted, this word-
ing is circular and self-negating. If a health measure is consistent with the
chapter, it would not need protection. If it is inconsistent, this wording pro-
vides no defence. The article is mere window dressing, leaving health and
other regulatory measures exposed to investor—state challenge.

Chapter 29 of the TPP does, however, include a more meaningful exclu-
sion for tobacco control measures, which permits a TPP member to deny
foreign investors the right to bring an investor—state claim against such
measures.>® If Canada proceeds with plain packaging, as pledged in the
new federal health minister’s mandate letter, it could use this exclusion
to disallow investor—state claims under the TPP.3' If the TPP comes into ef-
fect, Canada should certainly take advantage of this opt-out to protect fu-
ture plain packaging regulation.

It must be stressed that the exclusion of tobacco control measures from
ISDS falls short of a full “carve-out” for tobacco control measures. Future
Canadian plain packaging laws would still be exposed to state-to-state chal-
lenges under the TPP. The U.S. government, for example, could launch a
dispute on behalf of its tobacco industry. Moreover, the U.S. tobacco indus-
try could bring an investor—state claim on its own behalf against Canadian
plain packaging laws by using NAFTA’s ISDS mechanism. In this sense, the
TPP carve-out provides greater protection against ISDS claims to countries
such as Australia, whose pre-existing free trade agreement with the U.S.
does not include ISDS, than to Canada.

Major Complications: The TPP and Canadian Health Care
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The TPP tobacco exception is a positive step for tobacco control regula-
tion that makes it harder for multinational tobacco firms to make an ISDS
claim. But at a deeper level the specific carve-out for tobacco implicitly high-
lights the broader threats posed by the TPP and ISDS. The very need for such
atobacco carve-out recognizes that ISDS poses a threat to health regulation.
And if tobacco requires a carve-out, why have other critical areas of health
regulation been left exposed to ISDS? For example, nothing would prevent
foreign investors from bringing investor-state claims challenging new regu-
lations restricting the commercial marketing of unhealthy food and bever-
ages to children, tougher regulations to eliminate trans fats in processed
foods, or restrictions governing the sale of legalized marijuana.

During the TPP negotiations, there were other, more robust options on the
table to protect health regulation from investor—state claims. Malaysia, for
example, consistently advocated a full carve-out for tobacco control meas-
ures that would have protected them from all challenges, investor—state or
government-to-government. Dozens of health groups from many TPP coun-
tries, including the American Public Health Association, the American Med-
ical Association, the American Cancer Society, and the National Associa-
tion of Attorneys General, endorsed Malaysia’s approach.3 The Australian
government also proposed that government measures that are “manifest-
ly non-discriminatory and for legitimate public welfare objectives, such as
public health, safety and the environment,” should not be subject to in-
vestor—state claims.

Unfortunately, neither of these sensible proposals survived the cut and
thrust of negotiations. Clearly, the weak protection for public health in the
TPP is neither an accident nor an oversight. It is an accurate reflection of
the priorities of the U.S. government and corporate lobbies who deliberate-
ly placed investor rights over public interest regulation, including measures
to protect public health.

Cross-Border Trade in Services

Chapter 10 of the TPP governs cross-border trade in services. As with other
parts of this trade and investment agreement it reflects a bias toward com-
mercial rights at the potential expense of the public good, including public
health. Its key obligations include the following:

e National Treatment —no government may discriminate in favour of
local service suppliers;
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e Most-Favoured-Nation Treatment —the best treatment given to any
foreign service supplier must be extended to all foreign services or
suppliers;

e Market Access — governments cannot limit the number of service sup-
pliers in a sector or require services to be delivered through a specif-
ic type of legal entity (such as not-for-profits); and

e Local Presence — governments are prohibited from requiring foreign
service providers (e.g., of telemedicine) to be resident in a jurisdic-
tion in order to supply the service.

These obligations, with their emphasis on globalizing and commercial-
izing services, run counter to fundamental principles of the Canadian medi-
care system. In principle, Canada’s public sector health insurance monop-
oly, and the strict regulations around who can provide health care services
to Canadians and on what terms, contradict many of these provisions.? In
practice, however, these TPP obligations are subject to reservations, or coun-
try-specific exceptions, that each party has the opportunity to negotiate for
the protection of vital interests such as health care.

In the TPP, as in previous trade and investment treaties, Canada relies on
two key reservations to protect its public health care system. These exemp-
tions shield government measures in the health sector from some, but not
all, of the TPP’s investment and services obligations. The first of these, Annex
I, includes a general reservation that allows Canadian provincial and local
governments to maintain all their existing non-conforming measures, in-
cluding those in the health sector. The Annex I reservation applies against
National Treatment (Articles 9.4 and 10.3), Most-Favoured-Nation Treatment
(Articles 9.5 and 10.4), Market Access (Article 10.5), Local Presence (Article
10.6), Performance Requirements (Article 9.9), and Senior Management and
Boards of Directors (Article 9.10).3

Under the terms of the Annex I reservation any “existing, non-conforming
measures” are bound, meaning they can only be amended to make them
more TPP-consistent. As the United States Trade Representative’s summary
of the TPP services chapter explains, “In listing a measure in Annex I, the
country commits to a ‘standstill,” which ensures that the measure will not
become more restrictive in the future, as well as a ‘ratchet,” which means
that if the measure is amended in the future to become less restrictive, the
new, more favorable treatment will set the benchmark for the standstill re-

Major Complications: The TPP and Canadian Health Care
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quirement.”?® Accordingly, if a non-conforming measure is rescinded or
amended it cannot later be restored by a future government.

Canada also negotiated a second reservation that excludes the Canadian
health care sector from only some provisions of the TPP’s investment and ser-
vices chapters. The Annex Il reservation is unbound. This means it protects
existing non-conforming measures and, in addition, allows Canadian gov-
ernments to take new measures that would otherwise be TPP-inconsistent.
The reservation, however, stipulates that any such measures must be related
to health to the extent that it is “a social service established or maintained
for a public purpose.”” These terms are undefined and have been subject to
sharply differing interpretations by the U.S. and Canadian governments.?®

The TPP Annex Il reservation is virtually identical to its NAFTA counter-
part. The TPP version is stronger in one respect: it applies against the most-
favoured-nation treatment clause of the TPP investment chapter.3 This means
that in the sectors excluded by the reservation, investors from all TPP parties
would not automatically be entitled to the best treatment Canada provides
to investors from other countries (e.g., European investors under CETA).4°

These two reservations are vital in ensuring Canadian governments at
all levels have the ability to maintain existing health measures and to adopt
new health measures that would otherwise be inconsistent with the TPP.
But like reservations under previous trade and investment treaties, they are
also incomplete and flawed.

Significantly, the Annex Il reservation does not clearly exclude so-called
ancillary health services such as food services, cleaning services, mainten-
ance services, computer and data management services, hospital adminis-
tration, and other support services that are critical to the health care system.
Where such services are contracted out or privatized, attempts to re-reregu-
late or to return them to the public sector could be exposed to legal chal-
lenge under the TPP and other trade and investment agreements.

The limited scope of Canada’s Annex II reservation can be illustrated
through a recent controversy over testing for registered nurses’ certification.
Nurses’ unions have expressed serious concerns over the decision by Can-
adian nursing regulatory bodies to move implementation of the Computer-
ized Adaptive Testing (CAT) registered nurses exam to the National Coun-
cil of State Boards of Nursing, a U.S. body. These concerns include testing
geared to U.S. rather than Canadian nursing practice, inadequate transla-
tion and lack of preparatory materials in French, higher rates of failure fol-
lowing the adoption of the U.S. exam, and concerns over the privacy of nurs-

Canadian Centre for Policy Alternatives



es’ personal data becoming subject to intrusive U.S. security laws such as
the Patriot Act.

Canada’s Annex Il reservation only excludes measures related to “public
training.” The NCSBN is a private, not-for profit organization. Consequently,
measures regulating the testing and training services provided by this U.S.
service provider would fall outside the scope of the Annex II reservation.
If provincial governments or the regulatory bodies move to address nurses’
concerns, complaints by the U.S. service provider could result in a govern-
ment-to-government or investor—state dispute under the NAFTA or the TPP.
In addition, the TPP chapter on e-commerce prohibits requirements to store
data, including personal information, locally. Efforts to address the privacy
concerns related to nursing candidates’ personal information by requiring
that such data be stored securely within Canada could be disallowed by
these TPP e-commerce rules.*

The TPP also includes a new NAFTA-plus mechanism for applying pres-
sure around non-conforming measures at the provincial level. The agree-
ment states: “If a Party considers that a non-conforming measure applied
by aregional level of government of another Party, as referred to in subpara-
graph 1(a)(ii), creates a material impediment to the cross-border supply of
services in relation to the former Party, it may request consultations with
regard to that measure. These Parties shall enter into consultations with
a view to exchanging information on the operation of the measure and to
considering whether further steps are necessary and appropriate.”s While
such consultations are non-binding, they do provide a direct channel for
pressuring Canadian provincial governments to amend or rescind reserved
measures in any sector, including health.

The TPP also contains new, unique provisions restricting non-discrimin-
atory domestic regulation. Much of them apply on a “best endeavours”
basis. The binding part requires that each signatory country “shall ensure
that all measures of general application affecting trade in services are ad-
ministered in a reasonable, objective and impartial manner.” These terms
are undefined, leaving trade tribunals considerable discretion in interpret-
ation. Fortunately, the TPP domestic regulation obligations do not apply
to health services to the extent that these are reserved from national treat-
ment and market access obligations under Canada’s Annex I and Annex II.4

Overall, the TPP trade-in-services provisions largely preserve the status
quo with respect to Canada’s health care services and trade treaties. The Can-
adian reservations are essential, but still leave certain areas of the health
care system exposed. In failing to fully exclude Canada’s health care sys-
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tem, the trade-in-services provisions repeat the mistakes made in previous
agreements, including NAFTA.

Temporary Entry of Health Professionals*’

Like most of Canada’s existing trade treaties, the TPP includes a chapter on
the temporary entry of business persons (Chapter 12). Basically, this chap-
ter allows certain types of workers from TPP countries to enter other TPP
countries on a temporary basis without going through the usual immigra-
tion process.

Historically, temporary entry provisions in trade agreements have had
implications for the health sector. In the 1990s, thousands of Canadian nurs-
es used NAFTA’s temporary entry provisions to move to the United States to
work, and many still do today.*® NAFTA’s rules for “professionals” allow an
unlimited number of nurses to migrate between Canada, the United States,
and Mexico on a temporary basis. Other health-related occupations cov-
ered by NAFTA include dentists, pharmacists, psychologists, and medic-
al technologists.*

The TPP is unlikely to have a similar impact because the scope of the
temporary entry provisions in the health sector are far more limited. In the
category of “professionals,” which is of greatest concern, Canada has ex-
cluded “all health, education, and social services occupations and related
occupations” for each TPP country that would otherwise be covered. That
means Canada offers no new access to health services professionals in the
TPP other than that provided under existing agreements or programs.

Most TPP countries make similar exceptions, but there are some ap-
parent variations. Australia and Brunei have not listed any sectoral reser-
vations for professionals in their annexes to Chapter 12, so presumably all
health services are covered. Malaysia has explicitly offered access for oc-
cupations in the category of “specialized medical services.” Mexico offers
access to all “technician professionals in health,” which includes nurses,
pharmacists, and physiotherapists, although these professions are already
covered for Canadians under NAFTA.

The potential access to Australia for Canadian health services profes-
sionals may be most significant, although it is unlikely to rival the access
that NAFTA affords to Canadian health workers in the United States. Aus-
tralia has clarified that all potential TPP “professionals” require employer
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sponsorship and must meet the “domestic standard” in Australia for their
profession, which is subject to interpretation.

Like previous agreements, the TPP also accords temporary entry rights
in the category of “intra-corporate transferees” (ICTs). There are no sector-
al restrictions for ICTs in the TPP and the rules are essentially the same for
all TPP countries. In theory, this category could be used by private, multi-
national health services firms to move some health workers into and out
of Canada from certain TPP countries. The firm would need to have a pres-
ence in both countries and the worker would need to qualify as a “special-
ist,” defined as “an employee possessing specialized knowledge of the com-
pany’s products or services and their application in international markets,
or an advanced level of expertise or knowledge of the company’s process-
es and procedures.” Since this definition is subject to the interpretation of
immigration agents it is impossible to say at this point exactly which occu-
pations might be covered.

It appears unlikely that the ICT provisions will facilitate meaningful num-
bers of health services workers into or out of Canada, although these rules
may gain significance if more aspects of the health system are privatized.

TPP and Procurement
Overview of the Procurement Package

When Canada entered the TPP talks in 2012, a key ambition was to get an
exemption from the Buy America requirements applied by the U.S. feder-
al government on transfers to fund state and municipal infrastructure pro-
jects.®® With the U.S. refusing to make concessions, Canadian negotiators
made no progress on this issue. The Buy America requirements on federal-
ly funded projects remain fully intact.

Under the final deal, Canada will expand its coverage of government
procurement at the federal level. Procurement by over 20 Canadian federal
agencies and a dozen federal Crown corporations has been added to Can-
ada’s existing commitments under the WTO Agreement on Government Pro-
curement (GPA). In return, the U.S. government has agreed to provide Can-
adian suppliers with access to procurement by six federally owned energy
utilities, such as the Tennessee Valley Authority.

At the provincial level, Canada did not go beyond its existing commit-
ments under the GPA, which mainly applies to purchasing by provincial

ministries and agencies. Procurement by municipalities, academic insti-
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tutions, school boards, and hospitals (the MASH sector) is not covered by
the TPP procurement chapter. Because the U.S. refused to budge on its Buy
America preferences, Canada did not extend its sub-national coverage to the
U.S., only to other TPP governments. This move is mainly symbolic, since
the U.S. is a GPA signatory and will have access to the same Canadian prov-
incial procurement under this agreement.

The federal government also committed over 20 service categories that
were not covered under previous Canadian procurement agreements, in-
cluding telecommunications-related services, business network services,
and vocational, technical and professional training. Such contracts could
have indirect implications for health care. However, Canada has excluded
health services from the TPP procurement obligations, as has been the prac-
tice in previous trade agreements, including the GPA.

This exclusion, combined with the absence of new coverage at the prov-
incial level and the exclusion of MASH-level procurement, means that the
direct implications of the TPP government procurement obligations for
Canadian health care will likely be minimal. But there are other TPP obli-
gations related to government purchasing and the health care sector that
raise concerns.

Public-Private Partnerships

Despite their serious shortcomings and negative track record, public-pri-
vate partnerships (P3s) are increasingly used as an alternative to direct gov-
ernment provision and/or conventional government procurement of ser-
vices. The investment chapter of the TPP contains provisions that would
allow foreign investors to submit an investor—state claim on the grounds
that a government has breached “investment authorisations” or “invest-
ment agreements.”#

It should be stressed that these provisions enable international invest-
ment arbitration tribunals to adjudicate not only breaches of investment
treaties, but also disputes regarding the investment agreement itself. This
is the case even if the P3 contract obliges the parties to use other forms of
dispute resolution.

It is astonishing that Canada would agree to rules that allow the private
party in a P3 to disregard contractually agreed upon dispute resolution pro-
visions and bypass the domestic courts in favour of investor—state arbitra-
tion under the TPP. Investor—state arbitration is a very lengthy, complex,
and costly procedure for resolving disputes. Even more troubling is the fact
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that arbitration tribunals tend to exhibit a pro-investor bias at the expense
of the public and taxpayer interests, and fail to exercise the judicial restraint
typically shown by domestic and international courts in similar contexts.>°

These draconian rules would apply to new P3s at the federal level in
Canada. In defining investment agreements, the TPP investment chapter in-
cludes typical public-private partnerships such as those between a central
government and an investor to “supply services on behalf of the Party for
consumption by the general public for: power generation or distribution,
water treatment or distribution, telecommunications, or other similar ser-
vices supplied on behalf of the Party for consumption by the general pub-
lic.”s* A footnote to this definition explains: “For the avoidance of doubt,
this subparagraph does not cover correctional services, healthcare services,
education services, childcare services, welfare services or other similar so-
cial services (emphasis added).”s*

While this clarification certainly excludes core health care services that
might be provided through P3s, it does not clearly exclude services such as
maintenance, computer and data management services, administration,
and other health care support services. Indeed, even if a future P3 contract
attempted to exclude such matters as related to health care it would be fu-
tile. Since the TPP gives foreign investors the right to bypass the dispute
resolution mechanisms specified in the P3 agreement, sensitive decisions
about the scope of the loosely worded exclusion for health care services will
be made by investor arbitration panels that are beyond the reach of domes-
tic law and the courts.

The Transparency Annex and Drug Pricing

Another aspect of the TPP that raises concern is Annex 26-A, entitled “Trans-
parency and Procedural Fairness for Pharmaceutical Products and Medical
Devices.” The annex does not cover the direct procurement of drugs (e.g.,
those medicines used in hospitals). But its purpose, as Dr. Deborah Glee-
son notes, is “to discipline national pricing and reimbursement schemes
for pharmaceutical products and medical devices.”s3

Throughout the TPP talks, the U.S. and Big Pharma targeted New Zea-
land’s government agency Pharmac, which does an exemplary job of con-
trolling drug costs. Pharmac negotiates with both brand-name and generic
companies over the costs of drugs that it approves for use in the country’s
health care system. As a result, New Zealand’s per capita drug costs are
among the lowest in the OECD. In the transparency annex, the U.S. pur-

Major Complications: The TPP and Canadian Health Care

21



22

sued new rights for brand-name companies to contest the decisions of pub-
lic drug agencies and tilt the playing field toward “market-based” pricing,
increasing costs to governments and the health care system.

New Zealand and Australia strongly resisted this push, and the final
wording of the annex has been considerably watered down from the initial
U.S. proposal that was leaked in 2011.5 The annex is still generally biased
in favour of industrial interests and against those of taxpayers and consum-
ers, as Joel Lexchin discusses in the accompanying CCPA analysis. Initial-
ly, the restrictions apply only to the four TPP countries that already operate
“national healthcare programs” regarding the reimbursement and pricing
of drugs. These are Japan, the U.S., Australia, and New Zealand. The annex
explicitly states, “Canada does not currently operate a national healthcare
programme within the scope of this Annex.” Nevertheless, Canada bowed
to U.S. pressure to prospectively cover federal health care authorities under
the annex. Consequently, if Canada develops a future national health care
programme covering drug pricing and reimbursement it will come under
pressure to comply with the transparency annex.

While most drugs in the Canadian public health care system are pur-
chased or have the costs reimbursed by provincial governments, the feder-
al government pays the cost of medications for Aboriginal peoples, the mil-
itary, and some other groups. Encumbering the federal government in its
future ability to get the best therapeutic value for taxpayers’ money when it
pays for medicines sets a bad precedent. The TPP transparency annex could
also hamper Ottawa’s future ability to co-operate effectively with provincial
and territorial governments in joint measures to make drugs more afford-
able. For example, the annex would require that drug companies be given
new rights to contest decisions not to list their drugs on a national formulary,
even when there are lower-priced, medically effective alternatives available.
While not an insurmountable obstacle, this would unnecessarily complicate
the creation of a cost-effective national pharmacare program.

Conclusion

As alegal advisor to the 2002 Romanow Commission on the Future of Health
Care in Canada observed, if the NAFTA investor protection provisions “and
the accompanying investor-state dispute settlement mechanism procedures
had existed in the 1960s, the public health system in its present form would
never have come into existence.”>®* The commission, after extensive study,
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recommended that in all future trade treaties Canada should seek a full ex-
clusion for health care that makes “explicit allowance for both maintaining
and expanding publicly insured, financed and delivered health care.” The
TPP safeguards for health do not come anywhere close to attaining this es-
sential goal.

Instead, the TPP would result in increased drug costs, a significant bu-
rden Canada’s medicare system simply can’t afford. The TPP also aims to ex-
pand the already controversial rights of foreign investors to challenge health
regulation, lock in privatization, and impede the future expansion of Can-
ada’s public health insurance. The treaty’s only innovative, beneficial pub-
lic health safeguard — the partial carve-out for tobacco control —actually
serves to underline the broader risks to health regulation.

While a strong and balanced international trade regime is critical to Can-
ada’s economic success it should not, and need not, come at the expense of
our public health system. Indeed, international trade barriers are already so
low that imposing unnecessary costs and unpredictable risks on the Can-
adian health care system in exchange for slightly improved market access
is a very poor bargain. The increased burden on taxpayers and consumers
from higher drug costs alone would likely exceed the full savings to Can-
adian consumers from the TPP’s elimination of tariffs on imports into Can-
ada, undercutting one of the chief arguments for liberalized trade.

Moreover, the TPP’s inclusion of extended patents and ISDS would erode
the democratic authority of Canadian governments to renew and expand
Canada’s most important social program. While health care is better pro-
tected from TPP restrictions than many other sectors, the TPP can still be
expected to deepen corporate influence over health care systems in Canada
and the other partnering countries.

Proponents tout the TPP as a “21% century trade agreement,” but it is ac-
tually backward and regressive in terms of safeguarding public health care
and regulation. The TPP entrenches the structural defects of previous trade
treaties while at the same time exposing public health systems to new threats.
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